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or to limit the use of the patented article so as to prevent its 
use with materials not made or sold by the patentee. The deci- 
sions of the Supreme Court of the United States in the phono- 
graph and moving picture cases are sound in principle and will 
undoubtedly be approved by the public at large. 

M. H. L. 



CORPORATE RATIFICATION OF THE MISAPPROPRIATION OF ITS FUNDS 

The attempt on the part of a corporation to ratify an unauthor- 
ized act presents the question whether it is such an act as 
could originally have been authorized. 1 Accordingly, in con- 
sidering the validity of the ratification of an officer's conversion 
of funds to his own use, such as was shown to have taken place 
in E. Moch Co. v. Security Bank of New York, 2 it becomes 
important to investigate the power of a corporation to make 
a gift of its assets to an individual. The power of a corpora- 
tion to perform a legally binding transaction may in a vague 
way be said to be confined within the scope of its charter, 
express or implied, 3 but this is not entirely accurate.* Ultra 
vires corporate acts create new legal relations, but there is a 
liability to attack by the state, or by certain interested parties, 
such as creditors, if the act in question is beyond the authority 
conferred by charter. Even if specifically forbidden by statute 
the act is not necessarily inoperative. 5 It has been held in a 
federal court that a conveyance of land in violation of state 

1 Clark and Marshall, Private Corporations, p. 714. 

* (1917) 163 N. Y. S. 277. 

* McCormick v. Market Banks (1897) 165 U. S. 538, 549- 

* Thus an agent may be made to account to the corporation for secret 
profits from an ultra vires transaction. As between the two the act has 
not been void. Memphis & A. C. Packet Co. v. Agnew (1915) 177 S. W. 
(Tenn.) 949; New Hampshire Ins. Co. v. Kennedy (1896) 96 Tenn. 715; 
Mt. Vernon Bank v. Porter (1892) 52 Mo. App. 244; Mallory v. Mallory 
Wheeler Co. (1891) 61 Conn. 137; Goodhue Farmers' Warehouse Co. v. 
Davis (1900) 81 Minn. 211. 

'Model Heating Co. v. Margarity (1911) 81 Atl. (Del.) 394; Helvetia 
Swiss Fire Ins. Co. v. Edward P. Allis Co. (1898) 11 Col. App. 264; Hal- 
lam v. Ashford (1902) 70 S. W. (Ky.) 197; Galletly v. Strickland (1906) 
74 S. C. 394; Horrell v. California O. & W. Homebuilder's Ass'n. (1905) 
40 Wash. 531; Toledo Tile & Lumber Co. v. Thomas (1890) 33 W. Va. 
566; Garrett Ford Co. v. Vermont Mfg. Co. (1897) 20 R. I. 187. 
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law gave a perfectly good title to the grantee. 4 It is only where 
the corporation's action is so entirely beyond the purpose of its 
organization or so contrary to business integrity as to be utterly 
contrary to public policy, that it will be held to be truly void 
ab initio. The most that can be said for those courts that pro- 
claim the invalidity of an ultra vires act 7 is that they apply their 
rule more nearly universally than do others. 

Upon the facts of the principal case there is, to a certain 
degree, no question. All courts are rightly reticent in admitting 
the power to make gifts of corporate funds. 8 If any act, not 
specifically authorized, should be considered ultra vires, it is 
this. If the performance of any ultra vires act should, on 
grounds of public policy alone, be held completely ineffectual, 
it is an act intended to disperse corporate assets without sub- 
stantial returns. Certainly where there is any stockholder who 
might be adversely affected thereby, and who has not given 
his consent, justice requires that the transaction be declared void. 
Hence it is well decided that the gift of corporate funds to a 
private individual for his own use cannot be made by the board 
of directors, nor by any officers intrusted with the conduct of 
ordinary business. 9 It cannot even be validated by the consent 
of the stockholders. 10 But where every one of the stockholders 
has consented either in advance or by subsequent ratification, the 
specific interest injured has been reduced to that of the creditors. 
Of course, objections based upon general public policy must also 
be considered. 

'Fritts v. Palmer (1889) 132 U. S. 282. 

* Germania Safety Vault & Trust Co. et al. v. Boynton (1896) 19 C. C. A. 
118; Central Transportation Co. v. Pullman Palace Car Co. (1890) 139 
U. S. 59; Humboldt Mining Co. v. American Manufacturing Mining and 
Milling Co. (1894) 62 Fed. 356; Iron Co. v. Riche (1875) 7 H. L. Cas. 653; 
Metropolitan Stock Exchange v. Lyndonville National Bank (1904) 76 Vt 
303; Marble Co. v. Harvey (1892) 92 Tenn. 112; Downing v. Mt. Wash- 
ington Road Co. (i860) 40 N. H. 230. 

" Taunton v. Royal Ins. Co. (1864) 2 H. & M. 135 ; Davis v. Old Colony 
R. R. Co. (1881) 131 Mass. 271, in which a voluntary payment of an 
ex-officer for past services was held ultra vires. 

* Kenyon Realty Co. v. National Deposit Bank (1910) 130 S. W. (Ky.) 
965; Wat kins Salt Co. v. Mulkey (191 5) 225 Fed. 739. 

"Hyams v. Old Dominion Co. (1915) 93 AtL (Me.) 747; In the Pros- 
pect Worsted Mills (1904) 126 Fed. 1011 ; McConnell v. Combination Min- 
ing & Mill Co. (1904) 30 Mont. 239; Von Arwin v. American Tube Works 
(1905) 188 Mass. 515; Pollitz v. Wabash R. R. (1913) 207 N. Y. 113. 
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Shall it then be said that a valid transfer has been made save 
for the liability to defeasance by creditors ; or should it be held, 
as in the principal case, that there was no power whatever to 
create valid rights and that the corporation may recover mis- 
appropriated funds in spite of a ratification ? 

The practical importance of this problem is illustrated in the 
principal case. Here the misappropriation had been ratified by 
agreement of the holders of all the stocks, except two employees 
to whom the shares had been issued to enable them to fill the 
positions of directors. Inasmuch as their interest was purely 
nominal, their absence from the agreement may be disregarded, 
as is intimated in the dissenting opinion. It would be too tech- 
nical a peg upon which to hang a decision which, if to be sus- 
tained at all, might better be based on broader grounds. The 
cases referred to in the majority opinion to support the proposi- 
tion that the want of the approval of even one stockholder might 
prevent ratification, were cases of individuals who were bona 
fide stockholders with a substantial interest. 11 Nor should the 
fact that the plaintiff corporation is legally distinct from the 
stockholders who ratified, impair per se the effectiveness of the 
defense. This was not an attempted estoppel of the one by 
the acts of the other, even if such were possible, as it might be, 
on the basis of merger of identity, but merely a combination 
of all the shareholders to take valid corporate action. 

The true foundation for the decision in the principal case must 
be that there is no power, even in all the stockholders acting 
together, to make such a transfer binding. 12 This, and this alone, 
would justify recovery by the corporation. Inasmuch as the suit 
was not brought by creditors, or even for their benefit, it cannot 
be said that their interests would have been unfavorably adjudi- 
cated by denying recovery to the present plaintiff. The minority 
opinion intimated that the transaction in question would be void- 
able at the suit of creditors, but holds that as against others, all 
the stockholders have power to make it valid and binding. 

It is worthy of note that in many cases the argument set forth 
for the apparent holding that the gift, or ratified misappropria- 
tion, is completely void, is that the corporate assets are to be 

u Continental Securities Co. v. Belmont (1912) 206 N. Y. 7; Pollitz v. 
Wabash R. R., supra. 

" Wheeler v. Home Savings Bank (1900) 188 111. 34; Germania Safety 
Vault & Trust Co. v. Boynton, supra. 
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regarded as a trust fund for the corporation's creditors. 13 This 
reasoning would imply that, but for the trust fund theory, a dif- 
ferent conclusion would have been reached. In fact a few 
decisions or dicta are to the effect that such conversion of the 
corporate assets might be ratified by all the stockholders, so as 
to become altogether valid. 14 Without going so far as to agree 
with such a rule, it may be said that as between declaring 
the transfer in the principal case void, or merely voidable at 
the instance of creditors, substantial justice would be done to the 
creditors in either case. The ultimate ratio decidendi is the 
public policy of such an example. 

C. B. 



THE OREGON TEN HOUR LAW SUSTAINED. 

The recent decision 1 of the Supreme Court of the United 
States affirming the constitutionality of the Oregon statute regu- 
lating hours of labor is deserving of comment as indicating 
a changed attitude of the court with regard to legislation of 
this character. The decision is by a divided court, Mr. Chief 
Justice White, Mr. Justice Van Devanter and Mr. Justice 
McReynolds dissenting without opinion, and Mr. Justice Brandeis 
taking no part in the consideration of the case. 

The statute provided as follows : 

"No person shall be employed in any mill, factory or 
manufacturing establishment in this State more than ten 
hours in any one day, except watchmen and employees 
when engaged in making necessary repairs, or in cases of 
emergency, when life or property is in imminent danger ; 
provided, however, employees may work overtime not to 
exceed three hours in any one day, conditional that pay- 
ment be made for such overtime at the rate of time and 
one-half of the regular wage." 



"National Trust Co. v. Miller (1880) 33 N. J. Eq. 155; Hurd v. N. Y. 
6- C. Steam Laundry Co. (1901) 167 N. Y. 89; Ward v. City Trust Co. 
(1908) 192 N. Y. 61; see also Snow v. Long (1861) 2 Allen (Mass.) 18, 
where a gift of goods declared by statute void as to creditors was held 
valid and ratifiable, being voidable only by the creditors. 

"Martin v. N. F. P. Mfg. Co. (1890) 122 N. Y. 165; see McConnell v 
Combination Mining & Mill Co., supra; In the Prospect Worsted Mills 
supra; Arnold v. Searing (1907) 67 Atl. (N. J.) 831. 

'Franklin O. Bunting v. State of Oregon (April 0, 1016) U S Sun 
Ct., Oct. Term, 1916, No. 38. ' 



